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DECI SI ON AND ORDER

This case arose froman application for |abor certification
on behalf of Alien Ilya Ginblat ("Alien") filed by Enployer Too
Mac Engi neering ("Enployer"”) pursuant to 8 212(a)(5)(A) of the
Immgration and Nationality Act, as anended, 8 USC 8§
1182(a)(5)(A) (the "Act"), and the regulations pronul gated
t hereunder, 20 CFR Part 656. The Certifying Oficer ("CO') of the
U S. Departnment of Labor, San Francisco, California denied the
application, and the Enployer and the Alien requested review
pursuant to 20 CFR 8§ 656. 26.

Under 8§ 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determined and certified to the Secretary of State and to the
Attorney General that (1) there are not sufficient workers who are
able, wlling, qualified, and available at the tinme of the
application and at the place where the alien is to perform such
| abor; and (2) the enploynent of the alien will not adversely
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affect the wages and working conditions of the U 'S workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a permanent basis nust
denonstrate that the requirenments of 20 CFR, Part 656 have been
met. These requirenents include the responsibility of the Enpl oyer
torecruit U S. workers at the prevailing wage and under prevailing
wor ki ng conditions through the public enploynment service and by
ot her reasonable neans in order to make a good faith test of U S
wor ker availability.

The follow ng decision is based on the record upon which the CO
denied certification and the Enployer’'s request for review, as
contained in an Appeal File ("AF"), and any witten argunment of the
parties. 20 CFR 8§ 656.27(c).

STATEMENT OF THE CASE

On July 18, 1995, the Enployer filed an anended application
for |labor certification to enable the Alien to fill the position
of Mai ntenance Machini st in Enployer’s Machi ne Shop. The duties
of the job offered were described as foll ows:

“WIIl set up and operate a variety of nachine tools.
WIl fit and assenble parts to fabricate or repair
machi ne tools and maintain industrial machines applying
know edge of nechani cs, shop mat hemati cs and machi ni ng
procedures. WII diagnose mal functions and determn ne
need for adjustment or repair. WIIl use hand and power
tools to exam ne parts for defects and for possible
repl acenent or repair. WII use hand and power tools to
exam ne parts for defects and for possible replacenent
or repair. WII Insure the machines are properly

cali brated and working as needed.”

Education in Mechani cal Engineering was required, and 2 years
experience or school training. Supervise no enployees and report
to owner. Salary was $3,040.00 per nmonth. 21 applicants were
referred by the State enpl oynent agency. (AF-29-184)

On March 19, 1996, the CO issued a NOF denying
certification, finding that at | east two of these 21 U S
applicants were rejected w thout benefit of interview even though
they were at least as well qualified as alien was at tine of
hire. The CO al so found Enpl oyer did not denonstrate a good faith
effort to contact applicants in a tinely fashion since the Job
Service sent resunmes on April 17, 1995, but the efforts to
contact applicants did not take place until My 4, 1995. The CO
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requi red docunentation that the applicants were interviewed or
attenpts nmade. “Unavailability of the enployer is not an
acceptable justification for delay in contacting U S. workers.”
( AF- 26- 27)

Enpl oyer on March 19, 1996, forwarded its rebuttal, alleging
that the two applicants in question, Armando Arriola and Steve
Banchi ch, had been repeatedly contacted but would not respond.
The conpanies they had listed on their resunes did not exist.
Enpl oyer, al so, forwarded a receipt fromthe post office show ng
21 certified mail paynents, dated April 25, 1995 at 9:24 A M,
whi ch enpl oyer stated was three or four working days after
recei pt of the resunmes fromthe Job Service. Aletter of May 23,
1995 to the CO gave the results of eight attenpted or actual
interviews with results that disqualified themfor one reason or
anot her from enpl oynent with Enpl oyer. The other 13 Enpl oyer
al | eged never contacted Enpl oyer (AF-20-25)

On May 2, 1996, the CO issued a Supplenental NOF, requiring
Enpl oyer to “Submit proof that the enployer contacted each and
everyone of the alien s past enployers. Al so submt proof that he
has verified prior enploynent on all current enployees.” (AF-18-
19)

On May 22, 1996, S. Berson, Omer of Enployer stated with
respect to verifying work experience:“M. Ilya Ginblat submtted
t he Labor Book, an official docunment issued and certified by the
enpl oyer and where it shows the dates and pl aces that he worked.
In the Soviet Union this docunent is very inportant in order to
qualify for the job. Along with the Labor Book, a certificate as
the Best Inventor-Rationalizer of the USSR was presented. Besides
t he above docunents, M. Ginblat was recommended to me by M.
VIadimr Verny who is working as an engi neer-nechani c of high
qualification for Senior Tool Engineering Pacesetter, Inc. And
has been acquainted with M. Ginblat’s job since living in the
Soviet Union...” Attached was a xeroxed copy of what purported to
be the Labor Book, in Russian, consisting of 5 pages, with an
English translation sunmary by Inna Traytel, dated May 30, 1992.

( AF-10-17)

On July 18, 1996, the CO issued a Final Determ nation, denying
certification. After summarizing the NOF, rebuttal and
Suppl emrental NOF, the CO stated: “Discussion. Although the
enpl oyer’s rebuttal attenpted to respond to the issues raised in
the NOF, there was not true or substantial docunentation to back
up the clains. The enpl oyer has not proven that he obtained
verification on alien’ s prior work history prior to hire. The
docunents submtted are only copies, which do not have the
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original signatures. Therefore, the enployer can not disqualify
the two U S. applicants, M. Arriola and M. Banchich for not
being able to verify their enploynment history?”*“Conclusion. The
enpl oyer has failed to provide convincing docunentation to prove
that the enployer did verify alien’s work history. Therefore, it
is held that the enployer did not conply with the corrective
action required by the CO The application for |abor
certification is denied.” (AF-6-9)

Enpl oyer, August 3, 1996 requested review of the Final
Det erm nation. (AF-1-5)

D scussi on

The regul ations provide in 656.21(b)(6) that if U S. workers
have applied for the job opportunity, an enployer nust docunent
that they were rejected solely for lawful, job-related reasons.
Section 656.20(c)(8) requires that the job opportunity be clearly
open to any qualified U S. workers. Therefore, an enpl oyer nust
take steps to ensure that it has rejected U S. applicants only
for lawful, job-related reasons. The enpl oyer has the burden of
producti on and persuasion on the issue of |awful rejection of
U S. workers. Cathay Carpet MIIl, Inc., 1987-1NA-161 (Dec. 7,
1988) (en banc).

Section 656.25(e) provides that the Enployer’s rebuttal
evi dence nust rebut all the findings of the NOF, and that al
findings not rebutted shall be deenmed adm tted. Qur Lady of
Guadal upe School, 1988-1NA-313 (1989); Belha Corp., 1988-1NA-24
(1989) (en banc). Failure to address a deficiency noted in the NOF
supports a denial of |abor certification. Reliable Mrtgage
Consultants, 1992-1NA-321 (Aug. 4, 1993) On the other hand, where
the Final Determ nation does not respond to Enpl oyer’s argunents
or evidence on rebuttal, the matters are deened to be
successfully rebutted and are not in issue before the Board.
Barbara Harris, 1988-1NA-32 (April 5, 1989)

As a practical matter, we note that 21 applications were
initially received for this job opportunity which did not require
a college degree and required only two years experience.

Enpl oyer's nmere assertions, however, on rebuttal that 8
applicants were either not qualified, were not available or were
for sone other reason unable to work for enployer, was not

chal  enged by the (acting) CO, either in her Supplenmental NOF or
Final Determnation. Simlarly the docunentation concerning the
other 13 applicants that did not reply to Enployer’s certified
letter was not challenged by the CO Under these circunstances,
we find the CO has accepted Enployer’s rebuttal on these issues.
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See, Harris, supra. Waile not ruling on the matter, we find that
the COwas within her authority to accept the docunentation as
sufficient. Further, there was no prim facie reason why we
shoul d find Enpl oyer’s docunentation and argunents on these

i ssues was not sufficient rebuttal. In that connection, we are
somewhat nonpl ussed as to what the CO neant in her Final

Determ nation by stating the Enpl oyer did not nake true or
substanti al docunentation to back up its clains in response to
the issues raised at the NOF. However, this is in the

“Di scussion” section of the Final Determ nation. Mreover, the
next sentence woul d appear to clarify that the only issue the CO
used as a basis for denial of |abor certification is that the
enpl oyer did not document alien’s work history prior to hire
since it did not have original signatures. Further, the only
reason given for denial in the COs conclusion is that enployer
did not verify alien’s prior work history.

W believe the COerred in several respects. W infer fromthe
CO s rulings rather than actual statenent, that docunentation of
alien s prior work history was required by the COto denonstrate
that nore was required of the rejected two U S. Applicants
Arriola and Banchich than was required of alien. This is not a
standard recogni zed by this Board. The only requirenment of
alien s experience is that it qualify himfor the job
opportunity; absent other circunstances not here evident, whether
enpl oyer obtai ned an enpl oynent history is irrelevant. This is
particularly true where as here this new i ssue has been injected
in a supplenmental NOF rather than the original NOF. Further, we
find that arguendo were docunentation required, Enployer has
provi ded such. The docunents dated in 1992, well before the
application for certification, appear valid with appropriate
seal s and entries of work experience. The CO has not expl ai ned
why she finds this docunmentation not “convincing”. Witten
assertions which are reasonably specific and indicate their
sources or bases shall be considered docunentation which then
nmust be given the weight they rationally deserve in meking the
rel evant determ nation. Gencorp, 1987-1NA-659 (Jan. 13, 1988)(en
banc) .

Since the COs only basis for denial was rebutted by Enpl oyer,
we will not consider other issues previously raised. Drs. Presig
& Al pern, 1990-INA-35 (Oct. 17, 1990); Hunter’s Inn, 1995-1NA-278
(Feb. 19, 1997).

ORDER
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The Certifying O ficer’s denial of |abor certification is
REVERSED. This matter is remanded for granting certification.

For the Panel:

JOHN C. HOLMES
Adm ni strative Law Judge






NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW Thi s Deci si on and
Order will becone the final decision of the Secretary unl ess
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily will not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

Ofice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Suite 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust also be served on other parties and
shoul d be acconpanied by a witten statenent setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board nmay order briefs.
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